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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 

 

IN RE:      : CASE NO.:  19-12176 

 

 TIMOTHY L. BENTLEY  : CHAPTER  13 

 TIMOTHY R. KNEE  

                 : JUDGE:  BUCHANAN 

 DEBTORS  

      : 

  

DEBTORS’ MOTION TO DETERMINE THE PRINCIPAL RESIDENTIAL 

MORTGAGE PAYMENT; FOR ESCROW ACCOUNT RECONCILIATION AND 

WAIVER OF UNNOTICED ESCROW CHARGES OR REFUND OF ESCROW 

SURPLUS; AND MEMORANDUM IN SUPPORT 

 

 NOW COME the above-named Debtors, by and through counsel, and respectfully request, 

pursuant to 11 U.S.C. §105 and Rule 3002.1(b), (h), and (i) of the Federal Rules of Bankruptcy 

Procedure (“FRBP”), a determination of the proper mortgage payment the Debtors are and were 

required to pay on their principal residence mortgage to NewRez LLC d/b/a Shellpoint Mortgage 

Servicing (“Shellpoint” or “Creditor”), for an accounting of the escrow account related to the same, 

and a waiver of unnoticed escrow charges or refund of escrow surplus.  A Memorandum in Support 

follows.  

       Respectfully Submitted, 

 

/s/ Paul J. Minnillo 

Paul J. Minnillo, Esq. (OH-0065744) 

MINNILLO LAW GROUP CO., LPA 

2712 Observatory Avenue 

Cincinnati, Ohio 45208 

(513)723-1600 /(513)723-1620 (Fax) 

pjm@mlg-lpa.com 

Attorney for Debtor(s) 
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MEMORANDUM IN SUPPORT 

1. Background and procedural posture. 

 Debtors Timothy L. Bentley and Timothy R. Knee (“Debtors”) filed a petition in chapter 13 

bankruptcy on June 12, 2019.  Doc. 1.  At the time of the filing of their bankruptcy, Debtor Timothy 

L. Bentley (“Mr. Bentley”) owned the real property located at 4596 Northridge Drive, Batavia, 

Clermont County, Ohio, 45103, (the “Property”), and the Debtors resided there as their primary 

residence at all times pertinent hereto.  The Property is subject to a mortgage in favor of Creditor.  

See Creditor Proof of Claim 14-1 (the “Mortgage”). 

 The Debtors’ confirmed chapter 13 plan provided that the Debtors would pay the ongoing 

contractual indebtedness for the Mortgage to Creditor as a conduit through the Chapter 13 Trustee 

and pay the pre-bankruptcy Mortgage arrearage over the life of the chapter 13 plan.  Doc. 6 ¶5.1.1 

and ¶5.2.1.  Creditor’s proof of claim shows that the Mortgage payment contains an escrow 

allotment.  Claim 14-1, page 4.  The Debtors paid all principal, interest, real estate taxes, and 

insurance as part of their regular monthly Mortgage payment for the Property.  Id.  The Debtors 

completed all payments required by the confirmed chapter 13 plan in March, 2024.  Doc. 32.   

 Pursuant to FRBP 3002.1(f), the Chapter 13 Trustee filed a notice of final cure (“NOFC”) 

asserting that the Mortgage was current through March, 2024.  Doc. 33.  Creditor timely filed a 

response to the NOFC pursuant to FRBP 3002.1(g) agreeing that the Debtors’ mortgage was current. 

Doc. 34.  But nowhere on the record has Creditor acknowledged that a NOPC was not filed for at 

least one year in which the Mortgage payment changed.  Specifically, it appears that Shellpoint 

failed to file a NOPC in 2020, raising the questions posed herein as to whether the Debtors have 

overpaid or underpaid their Mortgage and whether the Creditor has paid all escrow items.  Likewise, 

Creditor has never filed a notice that post-petition fees or expenses were incurred by the Debtors. 
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2. Shellpoint’s non-compliance with FRBP 3002.1(b). 

 Nearly two years after its proof of claim was filed, Shellpoint filed its first NOPC on June 9, 

2021 (Doc. 24).   After nearly two years, Shellpoint’s first NOPC reveals that the Mortgage escrow 

account has a surplus.  It states, “Your ending balance from the last month of the account history 

(escrow balance anticipated) is 1,906.54 [sic].  Your starting balance (escrow balance required) 

should be 915.57 [sic].  This means you have a surplus of 990.97 [sic].”  Doc. 24, p. 5.  The Debtors 

suspect that a surplus exists because the Property taxes and/or insurance decreased and Shellpoint 

failed to file the requisite 3002.1(b) notice.1  Consequently, the Chapter 13 Trustee continued to pay 

the $699.06 monthly payment to Shellpoint as was specified in Proof of Claim 14-1.    

 Shellpoint filed annual NOPCs in 2022 and 2023.  Docs. 25 and 27.  In each of these NOPCs, 

Shellpoint refused to disclose the status of the escrow account surplus.   Although Shellpoint details 

the anticipated and required balances in the escrow account, it appears that the language specifying 

the escrow surplus amount that Shellpoint included in its first NOPC was redacted in all subsequent 

NOPCs.  Compare Doc. 24, p.6 with Doc. 25, p.5 and Doc. 27, p.5.  No redactions appear to be 

required by FRBP 9037, leading the Debtor to question the rationale for the redactions.  In at least 

one other chapter 13 proceeding in this district, Shellpoint redacted what appears to be the same 

surplus language.  See In re Sharon L. Class, 1:19-bk-13974, Doc. 109, p.5. 

 The Debtors never received any of the surplus escrow funds.  Nor do the Chapter 13 

Trustee’s records reflect that the escrow surplus funds were sent to her office for administration.  

The pre-bankruptcy Mortgage arrearage was cured in or around March, 2021 and all Mortgage 

payments under the chapter 13 plan were timely made (per the Chapter 13 Trustee’s records).   

Because the Mortgage was current in or around March, 2021, Shellpoint was obligated to release the 

Case 1:19-bk-12176    Doc 37    Filed 04/30/24    Entered 04/30/24 09:05:52    Desc Main
Document      Page 3 of 20



4 

 

surplus to the Debtors.  Upon information and belief, Shellpoint has never released the escrow 

surplus to the Debtors and may still hold the surplus funds to this date, enjoying the benefit of the 

use of those funds while depriving the Debtors from receiving them.   

3. Shellpoint’s non-compliance with FRBP 3002.1(c). 

During this chapter 13 proceeding, it appears that Shellpoint has been accruing post-petition 

“Fees/Late Charges” which it failed to submit to this Court pursuant to FRBP 3002.1(c).  See Exhibit 

1, page 4.   Exhibit 1 is a series of two monthly “informational” statements from Shellpoint dated 

February 17 and March 19, 2024.  Id.  In the February 2024 statement, Shellpoint asserts that a “Past 

Unpaid Amount” of $564.89 is due from the Debtors.  Id. at p.2.  Shellpoint specifies that the 

Debtors owe Shellpoint for an “Insufficient Funds balance,” legal fees, and other fees.  Id.   In 

Shellpoint’s next monthly statement in March 2024, it reasserts that these fees are owed and 

demands payment in addition to the regular monthly Mortgage payment (which was coming due in 

April -- after the chapter 13 completed and conduit closed).  Id. at p. 3.   For fear of falling behind, 

the Debtors paid Shellpoint what they asserted was owed even though the Debtors knew they were 

current on the Mortgage.  The most recent statement from Shellpoint dated April 12, 2024 reflects 

that the Debtors were charged for “Fees/Late Charges” in the amount of $504.89 and actually paid 

them.  See Exhibit 2.    

 Accordingly, Debtors seek a full escrow accounting and all relief available under FRBP 

3002.1(b), (h), and (i) and 11 U.S.C. §105(a) as detailed below prior to the closing of this case. 

LAW AND ARGUMENT 

 

1. A notice of mortgage payment change must be filed under FRBP 3002.1(b). 

 

 This motion is brought, in part, pursuant to Rule 3002.1 of the Federal Rules of Bankruptcy 

 
1 Public records from the Clermont County Auditor show that Property taxes decreased slightly from $720.87 per 

half year to $713.56 per half year from 2019 to 2020.  Debtors are investigating whether Property insurance changed 
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Procedure.  Specifically, FRBP 3002.1(b) provides that “The holder of the claim shall file and serve 

on the debtor, debtor’s counsel, and the trustee a notice of any change in the payment amount 

including any change that results from an interest rate or escrow account adjustment, no later than 21 

days before a payment in the new amount is due.”  FRBP 3002.1(b) is applicable to this case 

pursuant to FRBP 3002.1(a) because the Creditor has a security interest in the Debtors’ principal 

residence and the Debtors paid their monthly Mortgage payment through the chapter 13 trustee as a 

conduit per the Debtors’ confirmed bankruptcy plan. 

 Compliance with Rule 3002.1 is important to a debtor whose plan provides for “cure and 

maintain” treatment of a mortgage obligation on a principal residence.  The Debtors and the trustee 

need to be informed about the precise amount of the payment so that the mortgage obligation 

remains current and the chapter 13 plan does not enter into default.  Timely notice of these changes 

will permit the debtors or trustee to challenge the validity of any escrow amounts, if appropriate, and 

to adjust post-petition mortgage payments to cover any undisputed or claimed adjustment.  Timely 

payment change notices also offer a window into the escrow accounting conducted by a creditor to 

ensure that all escrow items are being timely paid.  Furthermore, any changes in the monthly 

mortgage payment can have an impact on the very viability of the plan or the debtor’s ability to 

complete it as scheduled.  If the debtor has notice of these changes, he can adjust the plan 

accordingly.  Likewise, if the debtor overpays his mortgage, he can request and obtain a refund for 

his benefit.  The overriding goal of FRBP 3002.1 is to ensure that the debtor can stay current on the 

post-petition mortgage payments so that when he exits the chapter 13 plan, he will leave with the 

knowledge that all mortgage payments are current, all taxes and insurance are current, the escrow 

account is adequately funded for the future, any overpayments are received by the debtor, and that he 

will have the fresh start guaranteed to debtors who faithfully complete their plan. 

 
during this time as well. 
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 To that end, FRBP 3002.1(h) provides a procedural mechanism which allows debtors to seek 

Bankruptcy Court review of the Mortgage payment history to determine if all required Mortgage 

payments have been made.  This motion is timely filed under FRBP 3002.1(h) because it is filed 

within 21 days of the Creditor’s FRBP 3002.1(g) response. 

In this case, it is probable that not all of the required FRBP 3002.1(b) notices have been filed. 

 The failure to file such notices, at a minimum, calls into question whether the escrow account is 

current.  It also raises questions as to whether or not real estate taxes, insurance, and other escrow 

items have been paid in full.  Finally, it leads one to believe that the Debtors may have overpaid their 

escrow account and may be entitled to the use of those funds.  In this case, the Debtors’ escrow 

account appears to have been consistently overpaid.  Shellpoint appears to have retained the escrow 

account surplus which should have been provided to the Debtors.  Failure to timely file NOPCs in 

this case prevented the Debtors from fully understanding the status of their escrow account.  

Furthermore, Shellpoint’s pattern and practice of redacting important NOPC information that was 

both pertinent to the Debtors’ escrow account and not confidential exacerbates Shellpoint’s problem 

of failing to abide by the mandatory disclosure requirements of FRBP 3002.1. 

Debtors’ counsel has requested contemporaneously herewith a mortgage escrow payment 

history pursuant to 12 C.F.R. § 1024.36.  

2. Shellpoint failed to file any notifications of the imposition of fees, expenses, or 

charges in violation of FRBP 3002.1(c). 

 

Upon information and belief, since the filing of the petition herein, Shellpoint has continually 

accrued and/or assessed the Debtors with fees, expenses, or charges without filing any notices of 

post-petition fees, expenses, or charges with this Court pursuant to FRBP 3002.1(c).  FRBP 

3002.1(c) requires Shellpoint to file “a notice itemizing all fees, expenses, or charges (1) that were 

incurred in connection with the claim after the bankruptcy case was filed, and (2) that the holder 
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asserts are recoverable against the debtor or against the debtor’s principal residence” within 180 days 

of when the fee, expense or charge was incurred.   

In this case, upon information and belief, Shellpoint has assessed charges against the Debtors 

for “Insufficient Funds balance,” legal fees, and other fees more than 180 days prior to the filing of 

this motion.  See Exhibit 1.  Shellpoint should be ordered to waive the right to collect any unnoticed 

fees, expenses, or charges and disgorge back to the Debtors any such fees, expenses, or charges that 

were incurred or paid since the filing of the Petition herein.  See e.g., In re Johnson, 384 B.R. 763 

(Bankr.E.D.Mich.2008)(disallowing a portion of a mortgage creditor’s claim on waiver grounds). 

3. Shellpoint has violated the automatic stay by collecting unnoticed Mortgage fees 

from the Debtors that it was not entitled to collect and/or misapplying them. 

 

 A creditor that collects a debt which it is not entitled to collect and/or misapplies such 

payments violates the automatic stay provisions of 11 U.S.C. §362(a)(1), (a)(3), and/or (a)(6).  See, 

Lopez v. Citimortgage Inc. (In Re Lopez), Unreported, 2013 Bankr. Lexis 2977 At *12 

(Bankr.P.R. July 23, 2013)(finding mortgagee in contempt for collecting a pre-petition mortgage 

arrearage both through the plan and outside the plan, post-petition) and In Re Morales, unreported, 

2020 Bankr. Lexis 1300, (Bankr.P.R. May 18, 2020)(same).  In this case, Shellpoint either held for 

its own benefit or misapplied the Debtors’ Mortgage escrow surplus to the Debtors’ detriment.  

Shellpoint knew that the Mortgage payment in this case decreased in 2020.  But it failed to notify 

this Court, the Debtor, Debtor’s Counsel, and, most importantly, the Chapter 13 Trustee of the 

decrease in the monthly Mortgage payment.  Consequently, Shellpoint continued to receive a higher 

payment from the Debtors than it should have – an amount that has not yet been determined.  

Shellpoint knew or should have known that it was receiving more than it was entitled to during this 

time, but failed or refused to notify anyone about the overpayment.  While it is unclear how the 

Debtor’s overpayment was applied at this stage, it is clear that the Debtors did not receive the escrow 
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surplus.  Worse, it appears that the escrow surplus may have been applied to illegal, unnoticed 

Mortgage fees and/or expenses – another clear violation of the automatic stay.  Accordingly, the 

Debtors seek all relief available under FRBP 3002.1(i) and 11 U.S.C. §362(k). 

4. Shellpoint’s practice of failing to file NOPCs and to notify bankruptcy courts of 

the assessment of fees, expenses, and charges is believed to be widespread. 

 

Shellpoint’s lack of compliance with 3002.1(b) and the aforementioned provisions of 11 

U.S.C. §362(a) is believed to be widespread in this district and beyond.  These issues have been 

raised by Debtor’s counsel in this Court in the chapter 13 proceeding of Monica M. Morningstar, 

1:19-bk-13676, doc. 32 and doc. 52 (finding on a default basis that “Shellpoint has failed to file 

notices required by Rule 3002.1(b) and/or (c)”).  Examples of Shellpoint’s other violations in cases 

where Debtor’s counsel is attorney of record include: 

1. Mark and Melissa James (1:18-bk-11778, Doc.74):  Violation of 3002.1(b) 

for failure to timely file Notice of Payment Change (“NOPC”); 

 

2. Jonathan and Nicoele Christmon (1:14-bk-15073, Docs. 132 and 138):  

Violation of 3002.1(g) for collecting on an alleged mortgage arrearage that 

was paid; 

 

3. Kenneth and Michelle Dunn (1:15-bk-11789, Doc. 83): Violations of 

3002.1(b) and (c); and 

 

4. LaJuan Fleetwood (1:18-bk-13959, Docs. 70 and 85): Violation of 3002.1(c) 

and disgorgement of unnoticed fees. 

 

Shellpoint’s failure to abide by the dictates of FRBP 3002.1 must be addressed by 

this Court in a broad-based and meaningful way, as detailed below. 

5. Appropriate relief, including sanctions or punitive damages, against Creditor is 

warranted for its failure to comply. 

 

 FRBP 3002.1(i) provides for “appropriate relief” when a claim holder fails to provide “any 

information” in connection with notices filed under FRBP 3002.1(b) and (c).  Creditor’s failure to 

file timely notice of mortgage payment change might lead one to believe that the escrow amount has 
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never changed during that time.  While that may be true in some rare circumstances, it is unlikely 

here.  The Debtors intend to seek discovery from the Creditor to find out the full extent of the 

Mortgage escrow changes.   

 Furthermore, the failure of a mortgage holder or servicer to file notices of mortgage payment 

change deprives a debtor of the ability to timely challenge any inappropriate escrow charges and the 

right to cure any post-petition deficiencies under § 1322(b)(5).  In this case, it deprived the Debtors 

of a lower monthly Mortgage payment and/or the use of escrow surplus funds.  Likewise, the 

surreptitious assessment of fees against the Debtors outside of this Court’s view combined with the 

application of Debtors’ payments to those illegal fees in violation of FRBP 3002.1(c) and 11 U.S.C. 

§362(a) is sanctionable. 

 Under 11 U.S.C. §105 and FRBP 3002.1(i), this Court has the authority to require Creditor to 

file all required notices of mortgage payment change.  Implicit in that requirement is a formal escrow 

accounting for all time periods when this chapter 13 plan has been in effect.  The Debtors should 

have sufficient funding in their escrow account after exiting bankruptcy consistent with their right to 

cure under 11 U.S.C. § 1322(b)(5) and the escrow accounting standards of the Real Estate Settlement 

Procedures Act (“RESPA”).  Furthermore, it may also preclude Creditor from presenting any such 

filed notices of mortgage payment changes as evidence in the future.  Finally, this Court may “award 

other appropriate relief, including reasonable expenses and attorney’s fees. . .”  

 In In re Dewitt, Judge Guy R. Humphrey recognized that punitive damages are awardable 

under FRBP 3002.1, reasoning that “the ability of courts to award appropriate punitive damages is a 

critical deterrent to induce mortgage holders and servicers to make systemic changes that ensure 

future compliance.”  Dewitt, 651 B.R. 215, 234.  That reasoning applies here with equal force as 

Shellpoint has failed to file at least one of the required FRBP 3002.1(b) notices for a period of nearly 
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two years and failed to file the requisite FRBP 3002.1(c) notices of post-petition fees.  Furthermore, 

there is good reason to believe that Shellpoint’s noncompliance with FRBP 3002.1(b) and (c) 

extends to other debtors in chapter 13 bankruptcy proceedings in multiple jurisdictions. 

In this case, it is appropriate to order Creditor to waive the collection of any unnoticed post-

petition escrow amounts or adjustments that resulted from Creditor’s failure to conduct an escrow 

analysis and timely file notices of mortgage payment change.  It is also appropriate to ensure that the 

escrow account is sufficiently funded by Creditor, from its own funds, so that no shortage is assessed 

against the Debtors as a result of Creditor’s failure to file the required notices of mortgage payment 

change that would jeopardize the Debtors’ ability to remain current on their Mortgage and to exit the 

plan with a fresh start.  Similarly, if the Debtors’ Mortgage payment decreased and the Creditor 

failed to provide the Debtors with the benefit of the decrease, the Debtors should receive the benefit 

of that overpayment plus interest.  Likewise, Creditor should be ordered to waive the right to collect 

any such fees, expenses, or charges, including post-petition taxes and insurance and should disgorge 

those fees back to the Debtors.   

 Finally, the Debtors have incurred costs and attorney fees in seeking compliance with FRBP 

3002.1 and to obtain information about the escrow accounting here and will continue to do so as they 

seek to ensure that Creditor has met its obligations to them.  Therefore, pursuant to FRBP 

3002.1(i)(2), an award of reasonable attorney fees is another appropriate remedy for Creditor’s 

failure to comply with FRBP 3002.1. 

 ACCORDINGLY, the Debtors request the following: 

1. That all of notices under FRBP 3002.1(b) be filed, 

 

2. That Creditor be precluded from presenting the FRBP 3002.1(b) notices as evidence 

in a subsequent proceeding, 
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3. All appropriate relief under FRBP 3002.1(i), 11 U.S.C. §362(k), and 11 U.S.C. §105 

including sanctions and/or punitive damages, 

 

4. That the Debtors be awarded their reasonable attorney fees and costs, in an amount to 

be separately determined, 

 

5. That Creditor be ordered to conduct an escrow reconciliation and either waive any 

fees or escrow amounts it should have collected, but did not or refund any overage it 

collected,  

 

6. That Creditor be required to disgorge any unnoticed fees to the Debtors, and 

 

7. For any other relief which this Court deems just and equitable. 

 

Respectfully Submitted, 

/s/ Paul J. Minnillo 

Paul J. Minnillo, Esq. (OH-0065744) 

MINNILLO LAW GROUP CO., LPA 

2712 Observatory Avenue 

Cincinnati, Ohio 45208 

(513)723-1600 /(513)723-1620 (Fax) 

pjm@mlg-lpa.com 

Attorney for Debtor(s) 

 

NOTICE OF MOTION 

Debtors have filed the foregoing motion to determine. Your rights may be affected. You should read 

these papers carefully and discuss them with your attorney, if you have one in this bankruptcy case. 

If you do not have an attorney, you may wish to consult one. If you do not want the court to grant the 

relief sought in the application, then on or before twenty-one (21) days from the date set forth in the 

certificate of service for the application, you must file with the court a response explaining your 

position by mailing your response by regular U.S. Mail to:  

 

U.S. Bankruptcy Court, Atrium II, Suite 800, 221 East 4th Street, Cincinnati, OH 45202 

 

OR your attorney must file a response using the court’s ECF System.  The court must receive your 

response on or before the above date.  You must also send a copy of your response either by 1) the 

court’s ECF System or by 2) regular U.S. Mail to: 

 

Timothy L. Bentley and Timothy R. Knee, 4596 Northridge Dr., Batavia, OH 45103 

Minnillo Law Group Co., LPA, 2712 Observatory Avenue, Cincinnati, OH 45208 

Margaret A. Burks, Chapter 13 Trustee, 600 Vine St., Ste. 2200, Cincinnati, OH 45202 

US Trustee, 550 Main St., Ste. 4-812, Cincinnati, OH 45202 

 

If you or your attorney do not take these steps, the court may decide that you do not oppose 

the relief sought in the application and may enter an order granting that relief without further hearing 

or notice. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Motion was served (i) electronically on the date 

of filing through the Court’s ECF System on all ECF participants registered on this case at the email 

address registered with the Court and (ii) by U.S. Mail as detailed below on 3/30/24 addressed to:   

 

Via Certified U.S. Mail 

NewRez LLC d/b/a Shellpoint Mortgage Servicing, c/o its Statutory Agent, Corporation Service 

Company, 1160 Dublin Road, Suite 400, Columbus Oh 43215 

 

Via Regular US Mail 

Timothy L. Bentley, Timothy R. Knee, 4596 Northridge Dr., Batavia, OH 45103 

 

 

       /s/ Paul J. Minnillo    

       Paul J. Minnillo, Esq. (OH-0065744)  
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